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ITEM 7

TEST CLAIM
FINAL STAFF ANALYSIS

Elections Code Section 14310
Statutes 2000, Chapter 260 (SB 414)

Voter Identification Procedures
' (03-TC-23)

County of San Bernardino, Claimant

EXECUTIVE SUMMARY

Background

. This test claim, filed by County of San Bernardino on October 1, 2003, addresses an amendment
to Elections Code section 14310, regarding counting “provisional ballots.” A provisional ballot
is a regular ballot that has been sealed in a special envelope, signed by the voter, and then
deposited in the ballot box. Provisional ballots can be required for several reasons, generally to
prevent unregistered individuals from voting, or to prevent registered voters from voting twice.
For example, provisional ballots may be required when poll workers cannot immediately verify
an individual’s name on the official roster, or if a voter requested an absentee ballot, but instead
comes to the polling place without bringing the absentee ballot.

Statutes 2000, chapter 260, amended Elections Code section 14310, subdivision (c)(1), to add a
requirement that elections officials “compare the signature on each provisional ballot envelope -
with the signature on the voter's affidavit of registration.”

Claimant alleges that prior to this amendment: “the county elections official was not legally
required to perform provisional ballot signature comparison for voter identification purposes. ...
Enactment: of this statute has increased the duties of the county elections official, and requires the
official to provide a higher-level of service for an existing program.”

Department of Finance filed comments on November 14, 2003, agreeing with the claimant that
Statutes 2000, chapter 260 “may have resulted in new state-mandated activities.”.

Staff finds that although prior law required that “the elections official shall examine the records-
with respect to all provisional ballots cast,” the law did not require that each signature on a
provisional ballot be directly compared to the signature on the voter’s registration affidavit. This
is akin to the analysis by the court in Long Beach Unified School Dist. v. State of California
(1990) 225 Cal.App.3d 155, 173, which found a higher level of service was mandated when
general law on a existing program is changed to require performance of activities in a very
specific manner. ‘
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Concluswn

Staff concludes that Elections Code section 14310, subd1v181on (c)(1), as amended by

Statutes 2000, ohapter 260, mandates a new program or higher level of service on local agencies
within the meaning of article XIII B, section 6 of the California Constitution, and imposes costs
mandated by the state pursuant to Government Code section 17514, for performing the following
specific new activity as part of statutorily-required elections:

e . Using the procedures that apply to the comparison of signatures on absentee ballots, the
elections official shall compare the signature on each provisional ballot envelope with the
signature on the voter's affidavit of registration. If the signatures do not compare, the
ballot shall be rejected. (Elec. Code, § 14310, subd. (c)(1).)

Staff concludes that in a case where a local government calls a special election that could have.
otherwise been legally consolidated with the next local or statewide election, holding the special
election is a voluntary decision on the part of the local government, and the downstream costs for
checking signatures on provisional ballots are not reimbursable.

Recommendation

Staff recommends that the Commission adopt this analysis and partially approve the test claim.
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STAFF ANALYSIS

Claimant

County of San Bernardino

Chronology

16/01/03 v ‘Claimaﬁt files test claim with the Commission

10/15/03 Commission staff issues completeness review letter

11/14/03 Department of Finance (DOF) files comments on the test claim

- 07/21/06 Commission staff issues the draft staff a11a1y31s
08/07/06 Claimant comments on the draft staff analysis receivéd
08/17/06 DOF comments on the draft stéff analysis received
Baékground ‘ ' ‘

This test claim addresses an amendment to Elections Code section 14310, regarding counting

“provisional ballots.” A provisional ballot is a regular ballot that has been sealed in a special
envelope, signed by the voter, and then deposited in the ballot box. According to information
from the Secretary of State’s website: !

A voter is asked to vote a provisional ballot at the polls due to.one of the
following reasons:

o The voter’s name is not on the official roster of voters and the election
officer cannot verify the voter’s voting eligibility on Election Day. The
Elections Official’s Office will check the registration records. If further
research determines that the voter is eligible to vote in the election, the
provisional ballot will be counted.

o A voter has moved within the county, but did not re-register to vote.
The Elections Official will verify the voter’s prior registration before the
provisional ballot will be counted. The voter’s registration will then be
updated with the voter’s current address.

* Records indicate that the voter requested an absentee ballot and the
voter fails to turn in the absentee ballot at the polls on Election Day.
The Elections Official’s Office will check the records, and if the voter did
not vote an absentee ballot, the voter’s provisional ballot will be counted.

e The voter is a first- time Federal Election voter in the county and was
unable to provide the required proof of identification. The Elections
Official’s Office will verify the voter’s eligibility to vote by comparing the
signature on the voter’s registration with the mgnature on the provisional
ballot envelope.

! At < http://www.ss.ca.gov/elections/elections_provisional.htm> (as of July 5, 2006.)
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Provisional ballots are counted during the official canvass® when:

Prior to the completion of the official canvass (the vote tally), the Elections
Official’s Office establishes, from voter registration records, the claimant’s right
to vote the ballot.

~ Statutes 2000, chapter 260, amended Elections Code section 14310, subdivision (c)(l_), toadd a
requirement that elections officials “compare the signature on each provisional ballot envelope
with the signature on the voter's affidavit of registration.”

Claimant’s Position

Claimant, County of San Bernardino, filed this test claim on October 1, 2003.> Claimant
contends that Elections Code section 14310, as amended by Statutes 2000, chapter 260,
constitutes a reimbursable state-mandated program, “by requiring the elections official to
compare signatures on provisional ballot envelopes with the 51gnatu1 es on the voter’s affidavit of
registration for voter identification purposes.’

Claimant’s written comments, dated August 3, 2006, state that “The County of San Bernardino
concurs with the draft staff analysis as written and has no further comment.”

Department of Finance’s Position

DOF filed comments on November 14, 2003, agreeing with the claimant that Statutes 2000,
chapter 260 “may have resulted in new state-mandated activities.” Comments on the draft staff
analysis, dated August 14, 2006, concur with the analysis, stating:

County elections officials were required to examine the voter’s affidavit of
registration and establish the provisional ballot-casting voter’s right to vote. This
was commonly performed by examining the voter’s physical/computer-scanned
registration card (affidavit of registration), but officials were not required to use a
specific method of verification. Chapter 260 mandated a higher level of service
by specifying that a signature comparison is the method of verification.

% Elections Code section 335:.5 defines “official canvass,” as follows:

The “official canvass” is the public process of processing and tallying all ballots
received in an election, including, but not limited to, provisional ballots and
absentee ballots not included in the semifinal official canvass. The official-
canvass also includes the process of reconciling ballots, attempting to prohibit
duplicate voting by absentee and provisional voters, and performance of the
manual tally of 1 percent of all precinets.

Elections Code section 318 p10v1des “Election’ means any election including a primary that is
provided for under this code.”

3 Potential reimbursement period for this claim begins no earlier than July 1, 2002, based on the
filing date of the test claim. (Current Gov. Code, § 17557, subd. (e).)
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Discussion

The courts have found that article XIII B, section 6, of the California Constitution” recognizes
the state constitutional restrictions on the powers of local government to tax and spend. > “Its
purpose is to preclude the state from sh1ft1ng financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responmbﬂltles because of the taxing and spending limitations that articles XIII A and XIII B
impose. "6 A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task.” In addition, the required activity or task must be new, constituting a “new program,” or it

must create a “higher level of service” over the previously required level of service.

The courts have defined a ¢ p10 gram” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the. govennnental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.” To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect nnnledlately before the enactment of the test claim
legislation. 10 A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the pubhc ' '

* Article X1II B, section 6, subdivision (a), provides: (a) Whenever the Legislature or any state
agency mandates a new program or higher level of service on any local government, the state
shall provide a subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may, but need not, provide a
subvention of funds for the following mandates: (1) Legislative mandates requested by the local
agency affected. (2) Legislation defining a new crime or changing an existing definition of a
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or
regulations initially implementing legislation enacted prior to January 1, 1975.

> Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30
Cal.4th 727, 735. '

8 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
- 7 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

8 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878,
(San Diego Unified School Dist.), Lucza Mar Unified School Dist. v. Honig (1988) 44 Cal.3d
830, 835 (Lucia Mar).

? San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out in
County of Los Angeles v. State of C'alzfoz nia (1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra,
44 Cal.3d 830, 835.) '

10 San Diego Unified School Dist., supra, 33 Cal. 4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

" San Diego Unified School Dist., supra, 33 Cal.4th 859, 878,
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Finally, the newly required activity or increased level of service must impose costs mandated by
the state.'

The Commiission is vested with exclusive authonty to adjudicate dlsputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.} In making its
decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an

“equitable } fmedy to cure the perceived unfauness resulting from political decisions on funding
priorities.”

Issue 1: Is the test claim statute subject to article XIII B, section 6, of the California '
Constitution?

In order for the test claim statute to be subject to article XIII B, section 6 of the California
Constitution, it must constitute a “program.” In County of Los Angeles v. State of California, the
California Supreme Court defined the word “program” within the meaning of article X1III B,
section 6 as one that carries out the governmental function of providing a service to the public, or
laws which, to implement a state policy, impose unique requirements on local governments and
do not apply generally to all residents and entities in the state.'> The court has held that only one
of these findings is necessary.' :

Staff finds that verifying provisional ballots imposes a program within the meaning of article
XIII B, section 6 of the California Constitution under both tests. Local elections officials
provide a service to the members of the public by verifying that those who vote provisional
ballots are eligible to cast a ballot. The test claim statute also requires local elections officials to
engage in administrative activities solely applicable to local government, thereby imposing
unique requirements that do not apply generally to all residents and entities of the state.

Acéo_rdingly, staff finds that the test claim statute constitutes a “program” and, thus, may be
subject to subvention pursuant to article XIII B, section 6 of the California Constitution if the
statute also mandates a new program or higher level of service, and costs mandated by the state.

12 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal. App.4th 1265, 1284 (County of Sonoma)
-~ Government Code sections 17514 and 17556. -

B Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551 and 17552..

M County of Sonoma, supra, 84 Cal. App 4th 1265, 1280 citing City of San Jose-v. Sz‘az‘e of
California (1996) 45 Cal.App.4th 1802, 1817.

5 County of Los Angeles, supra, 43 Cal.3d at page 56.
1 Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537.
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Issue 2: Does the test claim statute mandate a new program or higher level of service
on local agencies within the meaning of article XIII B, section 6 of the
California Constitution? '

Elections Code Section 14310:

As background, Elections Code section 14310, subdivision (&), provides:

(a) At all elections, a voter claiming to be properly registered but whose
qualification or entitlement to vote cannot be immediately established upon
examination of the index of registration for the precinct or upon examination of
the records on file with the county elections official, shall be entitled to vote a
provisional ballot .. :

The test claim legislation, Statutes 2000, chapter 260, amended Elections Code section 14310,
subchvxslon (c)(1) as follows,' indicated in underline and strikeout:

~ (c)(1) During the official canvass, the elections official'® shall examine the
~ records with respect to all provisional ballots cast. Using the procedures that
apply to the comparison of signatures on absentee ballots, the elections official
shall compare the signature on each provisional ballot envelope with the signature
" on the voter's affidavit of registration. If the signatures do not compare. the ballot
" shall be rejected. A variation of the signature caused by the substitution of initials
for the first or middle name, or both, shall not invalidate the ballot. .

Claimant alleges that prior to this amendment: “the county elections official was not legally
required to perform provisional ballot signature comparison for voter identification purposes.
Enactment of this statute has increased the duties of the county electlons official, and requires the
official to provide a higher-level of service for an existing program.”

Test claim legislation mandates a new program or higher level of service within an existing
program When it compels a local agency or school district to pelform activities not previously
1equ11 ed.'® The courts have defined a “higher level of service” in conjunction with the phrase
“new program” to give the subvention requirement of article XIII B, section 6 meaning.
Accordingly, “it is apparent that the subvention requirement for increased or higher level of
service is directed to state-mandated increases in the services provided by local agencies in

'7 Elections Code section 14310 has been subsequently amended, but the later statutes have not
been included in this test claim, and this particular provision has not changed.

18 Blections Code section 320 provides the following definition:
“Elections official” means any of the following:
(a) A clerk or any person who is charged with the duty of conducting an election. ‘

(b) A county clerk, city clerk, registrar of voters, elections supervisor, or governing board
having jurisdiction over elections within any county, city, or district within the state.

19 Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 836.
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existing prog1 ams.”?’ A statute mandates a reimbursable “higher level of service” when the
statute, as compared to the legal requirements in effect immediately before the enactment of the
test claim legislation, increases the actual level of governmental service to the public provided in
- the existing program.21

Although prior law required that “the elections official shall examine the records with respect to
- all provisional ballots cast,” the law did not require that each signature on a provisional ballot be
directly compared to the signature on the voter’s registration affidavit. This is akin to the
analysis by the court i Long Beach Unified School Dist., supra, 225 Cal.App.3d 155, 173,
which found a h1ghel level of service was mandated when general law on a ex1st1ng program is
changed to require performance of activities in a very specific manner:

A mere increase in the cost of pr ov1d1ng a service which is the result of a
requirement mandated by the state is not tantamount to a higher level of service.
[Citation omitted.] However, a review of the Executive Order and guidelines
shows that a higher level of service is mandated because their requirements go
beyond constitutional and case law requirements. Where courts have suggested
that certain steps and approaches may be helpful, the Executive Order and

- guidelines require specific actions. For example, school districts are to conduct
mandatory biennial racial and ethnic surveys, develop a “reasonably feasible”
plan every four years to alleviate and prevent segregation, include certain specific
elements in each plan, and take mandatory steps to involve the community,
including public hearings which have been advertised in a specific manner. While
all these steps fit within the “reasonably feasible” description of Jackson and
Crawford, the point is that these steps are no longer merely being suggested as
options which the local school district may wish to consider but are required acts. -

- Staff finds that Elections Code section 14310, subdivision (c)(1), as amended by Statutes 2000,
chapter 260, mandates a new program or higher level of service within an existing program by
compelling local elections officials to perform the followmg activity when conductlng the
official canvass for elections:

o Using the procedures that apply to the comparison of signatures on absentee ballots, the
elections official shall compare the signature on each provisional ballot envelope with the
signature on the voter's affidavit of registration. If the mgnatuleS do not compare, the
ballot shall be rejected.

However, although the procedures established by Elections Code section 14310, subdivision
(c)(1) are required to be followed at all elections, some elections are held entirely at the
discretion of the local agency and would not result in reimbur sable costs.

2 County of Los Angeles, supra, 43 Cal.3d 46, 56 San Diego Unzﬁed School District, supra,
33 Cal.4th 8§59, 874.

2 San Diego Unified School Dist., supra, 33 Cal. 4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.
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In Kern High School Dist., supra, 30 Cal.4th 727, at page 743, the California Supreme Court
affirmed the holding of City of Merced v. State of California (1984) 153 Cal.App.3d 777. The

Court stated the following:

In City of Merced, the city was under no legal compulsmn to resort to eminent
domain-but when it elected to employ that means of acquiring property, its
obligation to compensate for lost business goodwill was not a reimbursable state
mandate, because the city was not required to employ eminent domain in the first
place. Here as well, if a school district elects to participate in or continue
participation in any underlying voluntary education-related funded program, the
district’s obligation to comply with the notice and agenda requirements related to
that program does not constltute a reimbursable state mandate. (Emphasis in
original.)

Thus, the Court held as follows:

[W]e reject claimants’ assertion that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the state,
based merely upon the circumstance that notice and agenda provisions are
mandatory elements of education-related programs in which claimants have
participated, without regard to whether claimant's parz‘zczpatzon in the underlying
program is voluntary or compelled. [Emphasis added. T

The Court left undecided whether a reimbursable state mandate © “might be found in
circumstances short of legal compulsion—for example, if the state were to impose a substantial
penalty (independé:nt of the program funds at issue) upon any local entity that declined to
participate in a given program.’ »23

In San Diego Unified School Dzst Supl a, the Court discusses the potentlal pitfalls of extending
“the holding of City of Merced so as to preclude reimbursement ... whenever an entity. makes an
initial discretionary decision that in turn triggers mandated costs. w2t In particular, the Court

examines the factual scenario from Carmel Valley Fire Protection District v. State of California
(1987) 190 Cal.App.3d 521, in which: '

an executive order requiring that county firefighters be prov1ded with protective
clothing and safety equipment was found to create a reimbursable state mandate
for the added costs of such clothing and equipment. (Id., at pp. 537-538, 234
Cal.Rptr. 795.) The court in Carmel Valley apparently did not contemplate that
reimbursement would be foreclosed in that setting merely because a local agency
possessed discretion concerning how many firefighters it would employ--and
hence, in that sense, could control or perhaps even avoid the extra costs to which
it would be subjected. Yet, under a strict application of the rule gleaned from City
of Merced, supra, 153 Cal.App.3d 777, 200 Cal.Rptr. 642, such costs would not
be reimbursable for the simple reason that the local agency's decision to employ

22 Id_ at page 731.
% Ibid.
2 San Diego Unified School Dist., supra, 33 Cal.4th at page 887.
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firefighters involves an exercise of discretion concerning, for example, how many
firefighters are needed to be employed, etc. We find it doubtful that the voters
who enacted article XIII B, section 6, or the Legislature that adopted Government
Code section 17514, intended that result, and hence we are reluctant to endorse,
in this case, an application of the rule of City of Merced that might lead to such a
result. [Emphasis added.]

Yet the Court did not rely on this analysis to reach its conclusions, thus the statements are
considered dicta. However, staff recognizes that the Court was giving notice that the City of
Merced “discretionary” rationale is not without limitation. What the Court did nof do was
disapprove either the City of Merced, or its own rationale and holding in Kern High School Dist.

Rather, the 2003 decision of the California Supreme Court in Kern High School Dist. remains

~ good law, relevant, and its 1easoning applies here. The Supreme Court explained, “the proper
focus under a legal compulsion i 111% 1iry is upon the nature of the claimants’ participation in the
underlymg programs themselves.” Likewise, compliance with Voter Identification Procedures
is not a reimbursable state-mandated program for local special elections scheduled at the option
of the local agency, if the issue could have legally been held for the next regular local or '
statewide election date.

Elections Code section 1000 prov1des that “The established election dates i mn each year are as
- follows:”

(a) The second Tuesday of April in each even—numbe1ed year.

(b) The first Tuesday after the fir st Monday in March of each odd-number ed year.
(c) The first Tuesday after the fust Monday in June in each year. ‘

[(d) The first Tuesday after the ﬁrst Monday in Novembér of each year.

Elections Code section 1001 provides that “Elections held in June and November of each even-
numbered year are statewide elections and these dates are statewide election dates.” Staff finds
that eligible costs from the Voter Identification Procedures program for any statewide election
dates, including special elections called by the Governor, are reimbursable.

Elections Code section 1002 provides that “Except as provided in Section 1003, notwithstanding

any other provisions of law, all state, county, municipal, district, and school district elections

- shall be held on an established election date.” Elections Code section 1003 provides a list of

types of elections that may be held on dates other than established election dates, for example,
“(e) County, municipal, district, and school district initiative, referendum, or recall elections.”

Elections Code section 1300 et seq contain the general elections date provisions for local
-agencies and school districts. Elections Code section 1303, for example, requires that “the
‘regular election to select governing board members in any school district, community college
district, or county board of education shall be held on the first Tuesday after the first Monday in
November of each odd-numbered year,” Staff finds that eligible costs from the Voter
Identification Procedures program are reimbursable, for this type of regular, statutorily-required
local election.

2 Kern High School Dist,, Suprsa, 30 Cal.4th at page 743.
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An exémple where costs of complying with the Voter Identification Procedures program would
not be reimbursable is found in Elections Code section 9222:

The legislative body of the city may submit to the voters, without a petition
therefor, a proposition for the repeal, amendment, or enactment of any ordinance,
to be voted upon at any succeeding 1egula1 or special city election, and if the
proposition submitted receives a majority of the votes cast on it at the election, the
ordinance shall be repealed, amended, or enacted accordingly. A proposition may
be submitted, or a special election may be called for the purpose of voting on a
proposition, by ordinance or resolution. The election shall be held not less than 88
days after the date of the order of election. '

Using this example, if city officials call for a special munlc1pal election for a vote on such a
proposition, at a time other than a scheduled statewide election, this is a voluntary election on the
part of the city. There are many such examples found in the Elections Code, where special
elections may be called at the option of a local government, or they can be held and consolidated
with other elections.?® In broad terms, staff finds that in a case where a local government calls a
special election that could have otherwise been legally consolidated with the next local or
statewide election, holding the special election is a voluntary decision on the part of the local
government, and the downstream costs for checking signatures on provisional ballots are not
reimbursable under the Kern decision.

Issue 3: Does the test claim statute impose “costs mandated by the state” within the
meaning of Government Code sections 17514 and 17556?

Reimbursement under article XIII B, section 6 is required only if any new program or higher-

- level of service is also found to impose “costs mandated by the state.” Government Code
section 17514 defines “costs mandated by the state” as any increased cost a local agency is
required to incur as a result of a statute that mandates a new program or higher level of service.
The claimant estimated costs of $1000 or more for the test claim allegations. The claimant also
stated that none of the Government Code section 17556 exceptions apply. For the activity listed
in the conclusion below, staff agrees and finds accordingly that it imposes costs mandated by the
state upon local elections officials within the meaning of Government Code section 17514.

26 Blections Code sections 1405, 1410, and 1415 hold three more examples.
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CONCLUSION

Staff concludes.that Elections Code section 14310, subdivision (c)(1), as amended by

‘Statutes 2000, chapter 260, mandates a new program or higher level of service on local agencies
within the meaning of article XIII B, section 6 of the California Constitution, and imposes costs
mandated by the state pursuant to Government Code section 17514, for performmg the following
specific new activity as part of statutorily-required elections:

¢ Using the procedures that apply to the comparison of signatures on absentee ballots, the
elections official shall compare the signature on each provisional ballot envelope with the
signature on the voter's affidavit of registration. If the signatures do not compare, the
ballot shall be rejected. (Elec. Code, § 14310, subd. (c)(1).)*

‘Staff concludes that in a case where a local government calls-a special election that could have
otherwise been legally consolidated with the next local or statewide election, holding the special
election is a voluntary decision on the part of the local government, and the downstream costs for
checking signatures on provisional ballots are not reimbursable. .

Recommendation

Staff recommends that the Commission adopt this analysis and partially approve the test claim.

2T As amended by Statutes 2000, chapter 260,'eperative January 1, 2001.
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Stats of California

COMMISSION ON STATE MANDATES |
880 Ninth Street, Suite. 300

Sacramento, CA 95814 -

_ (916) 323-3562

CsM 1 (2/81)

TEST CLAIM FORM

EXHIBIT A

For Offictal Use Only

RECEIVED

OCT 01 2003

COMMISSION ON
STATE MANDATES

Local Agency or School District Submitting Claim '

COUNTY OF SAN BERNARDINO

TCEmMNG. 0A—1C —22

Contact Parson

BONNIE TER KEURST

Telephone No.

(909) 386-8850

Address

OFFICE OF THE AUDITOR/CONTROLLER-RECORDER'
222 W. HOSPITALITY LANE, SAN BERNARDINO, CA 92415-0018

Representative Organization to be Notified

None

This test claim alleges the existence of a reimbursable state mandated program within the meaning of section

17514 of the Government Code and sectlon 8, articie XIHB of the California Constltuhon This test clalm is filed

pursuant to section 17551(a) of the Government Code

Identlfy specific section(s) of the chaptered bill or exscutive order alleged to contaln a mandate lncludlng the

particular statutory code sectuon(s) within the chaptered blll, If appllcabla

Chapter 260, Statutes of 2000 (Sectjons 1& 2). Elections Code Section 14310

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A

TEST CLAIM ON THE REVERSE SIDE.

"~ Name and Title of Authorized Representative

BONNIE TER KEURST
REIMBURSABLE PROJECTS MANAGER

- Telephone No.
.(909) 386-8850

élgnature of Authorized Representative

Date

St a4, 0003

st Ot
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. BEFORE THE
COMMISSION ON STATE MANDATES

Test Claim of
County of San Bernardino

" Chapter 260, Statutes of 2000

INTRODUCTION

- On January 1, 2001 Chapter 260, Statutes of 2000 (Senate Bill No. 414) became
operative (Exhlblt A). This Ieglslatlon amended Section 14310 of the Elections Code by
requmng local elections official to identify voters casting provisional ballots . by
comparing the signature on each provisional ballot envelope with the signature on the
voter's affidavit of registration through applying the procedures used in comparing the
signatures on absentee ballots. If the elections official determines that the signature
does not match as specified, thé cast" prowsmnal ballot is rejected entlrely “The
workload increase resulting - from "the mandated signature comparison  for votet: -
identification purpose has. resulted in the development of additional procedures and

" increased labor costs for the local agencies working to provide higher lavel of serwce
'lmposed by the State as defined in Section 14310 of the Electlons Code. :

A. MANDATE SUMMARY

The Elections Code, Section 14310, requires that whenever in any electlons a voter is
claiming to be properly registered but whose qualification or ‘entitlement to vote cannot be
immediately estabiished upon examination of the index of registration for the. precinct, or
upon examination of the county elections official's records.on-fils, the voter is entitled to
cast a provisional ballot. After the ballots are cast, the elections official examines the
records with respect to all provrsmnal ballots cast dunng the ott" cnal canvass '

Chapter 260, Statutes of 2000 (SB 414) amended Sectlon 14310 of the Electlons Code

As of January 1, 2001 Section 14310 requires the county elections official fo compare the.

signature on each provisional ballot envelope with the mgnature on the voter's affidavit of
. registration by using the procedures that apply to the companson of - S|gnatures on the _
- - absentee ballots

Electlone Cods Section 14310 reads, in pertinent part:'
(c) (1) During the official canvass, the elections official shall examine the
records with respect to all provisional ballots cast: Using the procedures

‘that apply to the comparison of signatufes on absentee ballots,” the
elections official shall compare the signature on each provisional ballot
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envelope with the signature on the voter's affidavit of registration. If the
signatures do not compare, the ballot shall be rejected. A variation of

the signature caused by the substitution of initials for the first or middle
name, or both,-shalf not invalidate the ballot. -

Article XIIIB, Section 6 of the California Constitution requires reimbursement whenever
the State mandates local governments to implement and deliver services that constitute a
“new .program or higher level of service”. The higher level of service for casting
provisional ballots occurred when the State required the local elections official to compare
and verify signatures on provisional ballot envelopes and voters' affidavit of registration
using the signature-comparison procedures applied to absentse ballots. The requirement
of comparison of signatures between provisional ballot envelope and voter's affidavit of .
registration constitutes a higher level of service upon local agencies.

In order to be reimbursable, the mandated legisiation must be enacted by the State after
1975, per Article XIIIB, Section 6 of the California Constitution. Since the legislation
mandating the provisional ballot signature comparison with the voter's affidavit of
registration was enacted in 2000, the reimbursement requirement of Article XIIIB, Section
6 of the California Constitution applies. o . : .

Prior to the enactment of Chapter 260, Statutes of 2000, the county elections official was
not legally required to perform provisional ballot signature comparison for voter
~ identification purposes. The elections official was only required to examine the records,
and establish the provisional ballot-casting voter's right to vote, Enactment of this statute -
has increased the duties of the county elections official, and requires the official to
provide a higher-level of service for an existing program. Within the meaning of Section 6
of Article Xl B of the California Constitution, any costs incurred that are direct result of
providing “higher level of service of an existing program” are reimbursable by the State
to the local agencies incurring those costs. |

‘In order to manage the increased workload imposed by this mandate, the County
Registrar of Voters (ROV) has developed additional procedures and increased - the
staffing-level to meet the new voter identification requirements of Chapter 260, Statutes
of 2000 (SB 414). The County of San Bernardino does not have the authority to charge
fees fo voters to recover these increased voter identification costs. Therefore.these costs
are deemed to be mandated and reimbursable by the State to the local agencies
incurring these costs. ' : : ' : .

The identification of provisional ballot-casting voters by comparing their signatures on
the provisional ballot envelopes with the signatures on the voters' affidavit of

~ registration constitutes a higher level of service. Counties were not required to perform
this service before the enactment of the statute, which is this test claim’s subject. Since
the signature comparison requirément became effective on January 1, 2001, the
reimbursement requirement of Article Xlll B, Section 6 af the California Constitution
applies.
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Section 2 of the Chapter 260, Statutes of 2000 (SB 414) reads as follows:

“Notwithstanding Section 17610 of the Govermment Code, if the
Commission on State Mandates determines that this act contains costs
mandated by the state, reimbursement fo local agencies and school
-districts for those costs shall be made pursuant to Part 7 (commencing
with Section 17500) of Division 4 of Title 2 of the Govemment Code. If
.the statewide cost of the claim for reimbursement does not exceed one
~million dollars ($1,000,000), reimbursement shall ‘be made from the
State Mandates Claims Fund ' :

B. SPECIFIC STATUTORY SECTIONS THAT GONTAIN THE MANDATED AGTIVITIES

‘An act to amend Sec’clon 14310 of the Elections Code relatmg to the voter |dent|f|cat|on
procedures: :

Elections Code, Section 14310 (c) (1) — provides that elections official compars the

. signature of each provisional ballot envelope with the signature on the voter's affidavit
of registration using the procedures applied in absentee ballot signature comparison. If
the.signatures do not match as specified, the ballot should be rejected..

C. .COST ESTIMATES
“The costs fall info two categones a) new workload costs, and b) administration costs.

There are no cost savings to the counties attributable to Chapter 260. The counties are
unable to raise fees to pay for these costs, and they cannot reduce or lower the quality or
- avallability of services. The costs are not subject to the funding dlsclalmere specified in
Government Code Section 17556, '

All of _these mandated activities arise from-Elections Code Section 14310 (Exhibit A), and
will result in increased cost to local governmental entities in excess of $1,000 per fiscal
- year. -

D. REIMBURSABLE COSTS MANDATED BY THE STATE

 The costs incurred by the County of San Bernardino-as a result of the statutes included in
the test claim are all reimbursable costs as such costs are “costs mandated by the State”
‘under Article Xill B Section 6 of the California Constitution, and Section 17500 &t seq. of

the Government Code. Section 17514 of the Government Code defines “costs mandated
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by the State”, and specifies the following three requirements:

"1, There are "increased costs which a local agency is required to incur after July 1,
1980." : .

9. The costs are incurred “as a result of any statute enacted on or after January 1,
1975 ‘ :

3. The costs are the result of “a new program or highe-r level of service of an existing
program within the meaning of Section 6 of Article XIll B of the California
Constitution”. .. ' . ,

All three of the above requirements for finding costs mandated by the State are met as
described previously herein. : '

E. MANDATE MEETS BOTH SUPREME COURT TESTS

The mandate created by these statutes clearly meets both tests that the Supreme Court
~ created in the County of Los Angeles v. State of California (1987) for determining what
- constitutes a reimbursable state mandated local program. The two tests, which the
Commission on State Mandates relies upon to determine if a reimbursable mandate
exists, are the “unique to government” test and the “carry out a state policy” test. The
tests’ application to-this test claim is discussed below.

Mandate is Unique to L ocal G !

The statutory scheme set forth above imposes a unique requirement on local
government.  Counties, - rather than public/private entities, ‘are responsible for
administering the provisional baliot casting, and comparing the voter signatures on the
provisional ballot envelopes and the voters' affidavit of registration. This mandate only
applies to the local government. -

Mandsate Carles Out a State Pol

From the legislation, it is clear that the State intended that the local elections official
identify provisional ballot casting voters by comparing their signatures on the provisional
ballot envelopes with the signatures on the voters’ affidavit of registration. Prior to the
enactment of the Chapter 260, Statutes of 2000, comparison of voter signatures by the
elections official was not a requirement by the State. :

Both of these tests are met.
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F. STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE .

There are seven disclaimers specified in Government Code, Sectlon 175566 which could
serve to bar recovery of “costs mandated by the State”, as defined in Government Code,
~ Section 17556. None of the seven disclaimers apply to this test claim.

1.

The claim is submitted by a local agency or school district, which requests.
legislative authority for that local agency or school district to implement the program
specified in the statutes, and that statute imposes costs upon the local. agency or
school district requestlng the legislative authorlty

The statute or executive order affirmed for the State that which had been declared
existing law or regulation by action of the courts.

The statute or executive order implemented a federal law or regulation and resulted
in costs mandated by the federal government, uniess the statute or executive order
andates costs, WhICh exceed the mandate in that federal law or regulation.

The local agency or school dlstrlct has the authonty to levy setrvice charges fees or

- assessments sufficient to pay for the mandated program or increased level of

service,

The statute or executive order provides for offsetting savings to local agencies or
school districts which result in no net costs to the local agencies or school districts,
or includes additional revenue that was specifically intended to fund the costs of the
State mandate in an amdunt sufficient to fund the cost of the State mandate

The statute or executlve order imposed dutles which were expressly included in a
ballot measure approved by the voters in a statewide election.

. The statute created a new crime or infraction, eliminated a crime or infraction, or

chang_ed the penalty for a crime or infraction, but only for that portion of the statute
relating directly to the enforcement of the crime or infraction -

: None of the above dlsclalmers have any appllcatlon to the County of San Bernardino's
mﬁdmm ' :

CONCLUSION

The enactment of Chapter 260, Statutes of 2000 lmposed a new state mandated
program and cost on the County of San Bernardino, by requiring the elections official to
compare signatures on provisional ballot envelopes with the signatures on the voters’
affidavit of registration for voter identification purposes.
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- The mandated program meets all of the criteria and tests for the Commission on State
Mandates to find a reimbursable state mandated program. None of the disclaimers or
other statutory or constitutional provisions that would relieve the State from its
constitutional obligation to provide reimbursement has any application to this claim.

vGOver‘nment Code Section 17514 defines "costs rhandated by the state™ as:

"Any increased costs which a local agency or school district is requnred to
“incur after July 1, 1980, as a result of any statute enacted on.or after January
1, 1975, or any executlve order implementing any statute enacted .on or after
January 1, 1975, which maridates a new program or higher level of service of
an existing program within the meenlng of Section 6 of Artlcle Xt B of the
California Constitution.” :

"The activities ’requ1red by the Elections Code as added or amended or both by the statute
of this test claim, result in increased costs that local agencies were requlred to incur after
July 1, 1980, as a result of a statute enacted on or after January 1, 1973. ' :

Therefore based on the foregoing, the County of San Bernardino respectfully requests

" that the Commission on State Mandates determine that Chapter 260, Statutes of 2000, °
impose reimbursable state-mandated costs for the increased voter identification
procedures pursuant to Section 6 of Article XlII B of the California Constitution.

H. CLAIM REQUIREMENTS

The following elements of this test claim are prowded pursuant to Section 1183, Tltle 2, of
the California Code of Reguletlons .

~ Exhibit A: Chapter 260, Statutes of 2000
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CLAIM CERTIFICATION

The foregoing facts are known to me personally and if so requnred | could and would testlfy
to the statements made hersin. | declare under penalty of perjury under the laws of the
State of California that the statements made in this document are true and complete to the
best of my personal knowledge and as to all matters, | believe them to be true.

. Executed this 26th dey of September, 2003, at San Bernardino, California, by:

s Ot

Bonnie Ter Keurst/

Reimbursable Projects Manager

Office of the Auditor/Controller-Recorder
222 W. Hospitality Lane, 4th Floor -

San Berhardino, CA 92415-0018

" Phone: (909) 386-8850
Fax:  (909) 386-8830
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Senate Bill No. 414

CHAPTER 260

An act to amend Section 14310 of the Elections Code, relating to
clections.

[Approved by Governor August 25, 2000, Filed with
Secretary of State Augnst 28, 2000.]

LEGISLATTVE COUNSEL'S DIGEST

SB 414, Knight, Votmgpmcedures voter identification,

Existing law requires that, at all elections, 2 voter claiming to be
properly registered but whose qualification or entitlement to vote
cannot be immediately established upon specified examination is
entited to vote a provisional ballot. During the official canvass,’
existing law requires the elections official to examine the records

“with respect to all provisional ballots cast.

This bill would further require the elections official to compare the
signatare  of each provisional ballot envelope with the signature on

-the voter’s affidavit of registration. The bill would- require that If the

signatures do not compare, as specified, the ballot would be rejected.

This bill would impose a state-mendated . local program by
imposing new duties on local elections officials.

The California * Constitution requires the state to reimburse Iocal
agencies and school districts for certain costs mandated by the state,
Statutory . provisions  establish  procedures  for making  that
reimbursement, including - the creation of a State -Mandates Claims
Fund to pay the costs of mandates that do not exceed $1,000,000
statewide and other procedures for claims whose statewide costs
exceed §1,000,000. '

This bill would provide that, if the Commission on State Mandates
determines that the bill contains' costs mandated by the . state,
reimbursement for those costs shall be made pursuant to these
statutary provisions. . :

The people of the State of California do enact as follows:

SECTION 1. .Section 14310 of the Elections Code is amended. to
read: :

14310, (a) At all elections, a voter claiming to be properly
registered but whose qualification or entitlement to vote cannot be
1mmed1ately established upon examination of the index of
registration for the precinct or upon examination  of the records on
file - with the county elections official, shall be entitled to vote a

-, provisional ballot.
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(b) Once voted, the voter’s ballot shall be sealed in a provisional
ballot envelope, and the ballot in its envelope shall be -deposited in
the ballot box. All provisional ballots voted shall remain sealed in their
envelopes for remm to the elections official in sccordance -with “the’
elections official’s instructions. The provisional ballot envelopes
specified in ‘this subdivision shall be a color different than the color
of, but printed substanticlly similar to, the envelopes used for

absentee ballots, and shall be completed in the same manner as

absentee envelopes,

(¢) (1) During the official canvass, the elections official shall-
examine the records with respect to all provisional ballots cast. Using
the procedures that apply to the comparison of signatures: on
absentee ballots, the elections official shall compare the signatre on
each provisional ballot envelope with the signature on the voter's
affidavit of registration. If the signatures do not compare, the ballot
shall be rejected. A varation of the signature caused by the
substitution of initials for the first or middle name, or both, shall not
invalidate the ballot. ) ) i

(2) Provisional ballots shall not be included in any semiofficial or
official ‘canvass, except upon: (A) the elections official’s establishing
prior to the completion of the official canvass, from the records in his

.or_her office, the claimant's right to vote; or (B) the order of a

superior court in the county of the voter's residence. A voter may
seek the court order specified in this paragraph regarding his or her
own ballot at any time prior to completion of the official canvass. Any
judicial - action or appeal shall have priority over ail other civil

. matters,

(3)- A precinct board member shall notify the voter of the contents
of this subdivision at the time of receiving the provisional ballot of the

- voter,

(4) The provisional ballot of a voter who is otherwise entitled to
vote shall not be rejected because the voter did not cast his or her
ballot in the precinct to which he or she was assigned by the elections
official, provided the -ballot cast by the voter contained only the
candidates and measures on which the voter would have been
entitled to vote in his or her assigned precinct. ’ .

(d) The Secretary of State may adopt appropriate regulations for
purposen of ensuring the uniform application of this section.

(e) This" section shall apply to any absent voter described -by
Section 3015 who is unable to surrender his or her unvoted absent
voter’s ballot. ' :

(f) Any existing supply of envelopes marked ‘‘special challenged
ballot” may be used until the supply is exhausted. ' '

SEC. 2. Notwithstanding Section 17610 of the Government Code,

if the Commission on State Mandates deterimines that this act

contains costs - mandated by the state, reimbursement to local

" agencies and school districts for those costs shall be made pursuant

23
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to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of
the Govemment Code, If the smtewide cost of the claim for

- reimbursement does not exceed one million dollars ($1,000,000),

reimbursement shall be made from the State Mandates Claims Fund,
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DEPARTMENT OF _ BRAY DAvIE, BOVERNOR

o"‘“nuﬂ"“ri I N A N - v
. 915 L STREET B SABRAMENTO DA B 9EB14-B70& W www,DOFiRA. 3OV

November 14, 2003

- RECEIVED

- Ms. Paula Higashi S :
Executive Dirsctor. - NOV 182003 .
Commissiori 6n State Mandates . ' ; AR ks
980 Ninth Street, Suite 300 . ' S(')r?\"\rnyll\%/ls f'\!%h/lr?gs

Sacramento, CA 95814
Dear Ms Hiaé‘éﬁi: |

As requested.in your letter of October 15, 2003, the Department of Finance ‘has reviewed the
test claim submitted.by the County of San Bernardino' (clajmant) asking the Commissionfo
determine whether specified costs incurred under Chapter 260, Statutes-of 2000 (SB 414) are * -
reimbursable state mandated costs (Claim No. CSM 03-TC-23 "Voter Identification

Procedurss"). Commencing with page 1 of the test claim, the claimant has identified the

following new duty, which it asserts constitutes a reimbursable state mandate:

« - Comparing signatures between provisional ballot envelopes and voter's affidavits of
registration. ’ : »

~ As the result of our review, we have concluded that Chapter 260 may have resuited in new
state-mandated activities.

- As required by the Commission's regulations, we are including a "Proof of Service" indicating
that the parties included on the mailing list which accompanied your October 15, 2003 letter
have been provided with copies of this letter via either United States Mail or, in the case of other
state agencies, Interagency Mail Service.

If you have any quesﬁohs regarding this letter, please contact Keith Gmeinder, Principal
Program Budget Analyst at (916) 445-8913, or Rachael LaFlam, staté mandates claims
.. coordinator for the Department of Finance, at (916) 445-8913. - :

Sincerely,

Attachments
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Attachment A

DECLARATION OF
DEPARTMENT OF FINANCE
CLAIMNO. . >

1. lam curreﬁfiy employed by the State of Callfornia, Department of Finance (Finaince), am -
familiar. with the duties of Finance, and am authorized to makeé this declaration o behalf

of Finance.

2. We concur that the sections relevant to this claim are écc:uratély quoted in the test claim
submitted by claimants and, therefore, we do not restate them in this declaratior.

| certify under perialty of perjury that the facts set forth in the fotegioing are true and corrgéf of
my own Kriowledga ekcept as to the riiattels tHistein stated as information ‘or belief-and, as to
those matters, I'believe them to b truge - o o T

N

at Sacramento, CA Keith Gmeinder

Arenbn (G P03 . YA ki
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PROOF OF SERVICE

Test Claim Name:  Voter ldentification Procedures
Test Claim Number:  03-TC-23 ' :

|, the undersigned, vdeclar'e as follows: _ _
| am employed in the County of Sscramento, State of California, | am 18 years of age or older
and not a party to the within entitled cause; my business address Is 915.L Street, eighth Floor,

Sacramento, CA 95814, o .

On November 14, 2003, | served the attached recommendation of the Department of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy .

- thereof: (1) to claimants and non-state agencies enclosed in a sealed envelops with postage
thereon fully prepaid in.the United States Mail at Sacramente, California; and (2) to state -
agencies in the normal pickup location at 915 L Street, eighth Floor, for Interagency Mail
Service, addressed-as follows: - '

A-16 . B-8

Ms. Paula Higashi, Executive Diractor State Controller's Office

. Commission on State Mandates Division of Accounting & Reporting
980 Ninth Street, Suite 300 Attention: Michael Havey
Sacramento, CA 95814 3301 C Street, Room 500
Facsimile No, 445-0278 Sacramento, CA 95816

.Spector, Middleton, Young & Minney, LLP SB 90 Service

Attention: Paul Minney - C/O David M. Griffiths & Associates
7 Park Center Drive . Attention: Allan Burdick
Sacramento, CA 95825. - 4320 Auburn Boulevard, Suite 200

: Sacramento, CA 95841 -

County of Los Angeles ‘ County of San Bernardino
Department of Auditor-Controlier Office of Auditor/Controller/Recorder
Attention: Leonard Kaye, Esaq, _Attention: Bonnie Ter Keurst

500 West Temple Street, Suite 603 ‘ 222 West Hospitality Lane, Fourth Floor
Los Angeles, CA 90012 San Bernardino, CA 92415-0018
Wellhouse and Associates _ MAXIMUS

Attention; David Wellhouse . : Attention: Allan Burdick
9175 Kiefer Boulevard, Suite 121 : 4320 Auburn Bivd., Suite 2000
Sacramento, CA 95826 Sacramento, CA 95841
Cost Recovery Systems - Mandate Resource Services
Attention: Annette Chin Aftention: Harmeet Barkschat
705-2 East Bidwell Street, #294 5325 Elkhorn Bivd. #307

Folsom, CA 95630 Sacramento, CA 95842
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Mandated Cost Systems, Inc. ' D-15

Attention; Steve Smith - Secretary of State
11130 Sun Center Drive, Suite 100 - Attention: John Mott-Smith
Rancho Cordova, CA 85760 1500 11" Strest . '
| - | - Sacramento, CA 95814
‘Centration, Inc, - - Department of Finance -
Attention: Cindy Sconce ' Attention: Keith Greinder -
12150 Tributary Point Drive, Suite 140 915 L Strest, 8" Floor

Gold River, CA 95670 . Sacramento, CA 95814

| declare under penalty of perjury under the laws of the State of California that the foregoing is. -
true and correct, and that this declaration was exscuted on November 14, 2003 at Sacramento,

California. : ey L C
T Wleey Bl
Mary Latorrﬁlf - | |
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STATE OF CALIFORNIA ARNOLD 8C

COMMISSION ON STATE MANDATES

o80 NINTH STREET, SUITE 300
SACRAMENTO, CA 95814
PHONE: (918} 323-3562

FAX: (18) 44B-0278

E-mall: csminfo@csm.ca.gov

July 21,2006

Ms. Bonnie Ter Keurst

Reimbursable Projects Manager -

County of San Bernardino -

Office of the Auditor/Controller-Recorder
222 W. Hospitality Lane

San Bernardino, CA 92415-0018

And Interested Parties and Ajj’é'cted State Agencies (See Enclosed Mailing List)

RE: Draft Staff Analysis and Hearing Date
Voter Identification Procedures (03-TC-23)
County of San Bernardino, Claimant
Elections Code Section 14310, as amended by Statutes 2000, Chapter 260

Dear Ms. Ter Keurst;
The draft staff analysis of this test claim is enclosed for your review and comment.

Written Comments

Any party or interested persor may file written comments on the draft staff analysis by

August 14, 2006. You are advised that comments filed with the Commission are required to be
simultaneously served on the other interested parties on the mailing list, and to be accompanied
by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) If you would like to request an
extension of time to file conuments, please refer to section 1183.01, subdivision (c)(1), of the
Comumission’s 1egulat10ns :

Hearmg

This test claim is set for hearing on Thursday, September 28, 2006, The final staff analys1s
will be issued on or about September 15, 2006, Please let us know in advance if you or a
representative of your agency will testify at the hearing, and if other witnesses will appear. If
you would like to request postponement of the hearing, please refer to section 1183.01,
subd1v1s1on (c)(2), of the Commission’s regulations.

Please contact Katherine Tokarski at (916) 445-9429 with any questlons 1egard1ng the above.

PAULA HIGASHI
Executive Director

Enc, Draft Staff Analysis
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Hegring Date: September 28, 2006 _
I \MANDATES\ZOOB\TC\OS-tc-23\TC\tcdx aftsa, doc o

ITEM

| ~ ~ TEST CLAIM
' DRAFTSTAFF ANALYSIS

Elections Code Section 14310
Statutes 2000, Chapter 260 (SB 414)
 Voter Idem‘zf‘ cation Procedures (03 -TC- 23)

County of San Bernardino, Claimant

_ EXECUTIVE SUMMARY
The Execittive Summary will be included with the Final Staff Analysis,

Test Claim 03-TC-23
Draft Staff Analysis
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Claimant

STAFF ANALYSIS

County of San Bernardino

Chronology
10/01/03
10/15/03
11/14/03
07/21/06

Bacl{ground

Claunant files test claun Wlﬂl the Cormmssmn

Commission staff issues completeness review letter

Department of Finance (DOE) files comments on the test cla1m :

Commission staff issues the draft staff analysis

This test claim addresses an amendment to Elections Code section 14310, regarding countmg

“provisional ballots.” A provisionidl ballot is a regular ballot that has been sealed in a special
envelope, signed by the voter, and then deposited in the ballot box. Accor ding to information
from the Secretary of State’s website: ! :

. A voter is asked to vote a provisional ballot at the polls due to one of the
following reasons:

The voter’s name is not on the official roster of voters and the election
officer cannot verify the voter’s voting eligibility on Election Day. The
Elections Official’s Office will check the registration records. If further
research determines that the voter is eligible to vote in the election, the
provisional ballot will be counted.

A voter has moved within the county, but did not re-reglster to vote.
The Elections Official will verify the voter’s prior registration before the
provisional ballot will be counted, The voter’s registr at1o11 will then be
updated with the voter’s current address.

Records indicate that the voter requested an absentee ballot and the
voter fails to turn in the absentee ballot at the polls on Election Day.
The Elections Official’s Office will check the records, and if the voter did
not vote an abgentee ballot, the voter’s provisional ballot will be counted.

The voter is a first- time Federal Election voter in the county and was
unable to provide the required proof of identification, The Elections
Official’s Office will verify the voter’s eligibility to vote by comparing the
signature on the voter’s registration with the signature on the provisional
ballot envelope..

LAt < hﬁp://w_ww.ss.ca. gov/elections/elections _provisional.htm> (as of July 51, 2006.)

Test Claim 03-TC-23
Draft Staff Analysis
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Provisional ballots are counted during the official canvass? when:

Prior to the completion of the official canvass (the vote tally), the Elections .
Official’s Office establishes, from voter reglstratlon records, the clalmant’s right

to vote the ballot.

Statutes 2000, chapter 260, amended Electlons Code section 14310, subd1v1s1o11 (c)(1), to add a
requirement that elections officials “compare the 51gnature on eaeh provisional ballot envelope
with the signature on the voter's affidavit of registration.”

Claimant’s Position

Claimant, County of San Bernardino, filed ﬂns test claim on October 1, 20032 Claimant
contends that Blections Code section 14310, as amended by Statutes 2000, chapter 260,
constitutes a reimbursable state-mandated program, “by requiring the electioris official to
compare signatures on provisional ballot envelopes with the signatures on the voter’s affidavit of
' 1eglstrat1on for voter identification purposes.”

Department of Fmance s Position

DOF filed comments on Novembel 14 2003, agreeing with the claimant that Statutes 2000,
chapte1 260 “may have 1esu1ted in new state—mandated activities.”

2 Blections Code section 335.5 defines “official canvass,’ ” ag follows:

The “official canvass” is the public process of processing and tallying all ballots’
‘received in an election, including, but not limited to, provisional ballots and
absentee ballots not included in the semifinal official canvass. The official
canvass also includes the process of reconciling ballots, attempting to pr ohibit
duplicate voting by absentee and provisional voters, and pelformance of the
- manual tally of 1 percent of all precincts.

Elections Code section 318 prov1des “Rlection’ means any election including a pumary fhat is
provided for under this code.” :

- 3 Potential reimbursement peuod for this claim begins no earlier than July 1, 2002 based on the
filing date of the tedt claim. (Gov. Code, § 17557, subd. (c).)
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Discussion

The courts have found that article XIII B, section 6, of the California Constitution® reco gnizes
the state constitutional restrictions on the powers of local government to tax and spend.’ “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘il equipped’ to assume increased financial.
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B
impose.”® A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task.” In addition, the required activity or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service.

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.” To determine if the -
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim ,
legislation.”” A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”ll

* Article XIII B, section 6, subdivision (a), provides: (a) Whenever the Legislature or any state
agency mandates a new program or higher level of service on any local governthent, the state
shall provide a subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may; but need not, provide a
subvention of funds for the following mandates: (1) Legislative mandates requested by the local
agency affected. (2) Legislation defining a new crime or changing an existing definition of a
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or

. regulations initially implementing legislation enacted prior to January 1, 1975. .

> Department of Finance v. Commission on State Mandates (Kern High School Dist,) (2003) 30
Cal.4th 727, 735. I : ' ' '

§ County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. _
7 Long Beach Unified School Dist. v, State of California (1990) 225 Cal.App.3d 155, 174. .

' gSarz Diegb Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878,
(San Diego Unified School Dist,); Lucia Mar Unified School Dist, v. Honig (1988) 44 Cal.3d
830, 835 (Lucia Mar), ‘ : : ‘ :

? San Diego Uniﬁed Sclzooi Dist., supra, 33 Cal.4th 859, 874-875 (i'eaffiﬂrﬁng the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra,
44 Cal.3d 830, 835.) : _

10 San Diego Unified School Dist., sypra, 33 Cal.4th 859, 878; Lucid Mar, supra, 44 Cal.3d 830,
833. ' : : T ‘ .

1 Son Diego Unified School Dist., supra,l 33 Cal.4th 859, 878,
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" Finally, the newly required activity or increased level of service must impose costs mandated by
the state. : :

The Commission is vested with exclusive authority to adjudicate disputes over the existence of _

state-mandated programs within the meaning of article XIII B, section 6.1 In making its

decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an

“equitable remedy to cure the perceived unfairness resulting from political decisions on funding -
g onld )

priorities, S _

Issue 1: " Is the test claim legislation subject to article XIII B, section 6, of the

California Constitution? o '

In order for the test claim legislation to be subject to article XIII B, section 6 of the California
Constitution, the legislation must constitute a “program.” In County of Los Angeles v. State of
California, the California Supreme Court defined the word “program” within the meaning of .
article XIII B, section 6 as one that carries out the governmental function of providing a service
to the public, or laws which, to implement a state policy, impose unique requirements on local.
governmentis and do not apply generally to all residents and entities in the state.”® The court has
held that only one of these findings is necessary.'® -

Staff finds that verifying provisional ballots imposes a program within the meaning of article
X1 B, section 6 of the California Constitution under both tests. County elections officials
provide a service to the members of the public by verifying that those who vote provisional -
ballots are eligible to cast a ballot, The test claim legislation also requires local elections officials
~ to engage in administrative activities solely applicable to local government, thereby imposing
unique requirements upon counties that do not apply generally to all résidents and entities of the
state, ‘ o : ‘ :

~ Accordingly, staff finds that the test claim legislation constitutes a “program” and, thus, may be
subject to subvention pursuant to article XIII B, section 6 of the California Constitution ifthe
legislation also mandates a new program or higher level of service, and.costs mandated by the
state, - : ' : '

12 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v,
Commission on State Mandates (2000) 84 Cal. App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

3 Kinlaw v. State of California (1991) 54 Cal.3d 326, 33 1-334;’ Governme’nt.Code sections
17551 and 17552. . :

4 County of Sonoma, supra, 84 Cal.App.4tli 1265, 1280, citing City of San Jose v. State of
-California (1996)-45 Cal.App.4th 1802, 1817. ' '

15 County of Los Angeles, supra, 43 Cal.3d at page 56.
' Caimel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537,
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Issue2:  Does the fest clalm legislation mandate a new program or hlgher level of
service on counties within the meaning of article XIIT B, section 6 of the -
California Constltutlon? _

Electzorzs Code Section 1431 0:

As backgr ound Elections Code section 14310, subd1v151011 (a) provides:

(a) At all elections, a voter claiming to be properly 1eglstered but Whose '
qualification or entitlement to vote cannot be immediately established upon
examination of the index of registration for the precinct or upon examination of
the records on file with the county eiectlons ofﬁclal shall be entitled to v0te a
p1ov151onal ballot ..

The test claim leglslatlon, Statutes 2000, chapter 260, amended Elections Code section 143 10
subdivision (e)(1) as follows,!” indicated in underline and strikeout:

(c)(1) During the official canvass, the elections, official shall examine the records

. with respect to all provisional ballots cast. Using the procedures that apply to the
comparison of signatures on absentee ballots, the elections official shall compare
the signature on each provisional ballot envelope with the signature on the voter's
affidavit of registration. If the signatures do not compare, the ballot shall be
rejected. A variation of the signature caused by the substitution of initials for the
first or middle name, or both, shall not invalidate the ballot,

" Claimant alleges that prior to this amendment; “the county electlons official was not legally
required to perform provisional ballot signature comparison for voter. identification purposes.
Enactment of this statute has increased the duties of the county elections ofﬁcual and requires the
official to provide a higher-level of service for an existing program.”

Test claim legislation mandates a new program or higher level of service within an existing

_ program When it compels a local agency or school district to perform activities not previously -

1equ11 ed.'"® The courts have defined a “higher level of service” in conjunction with the phrase
“new program” to give the subvention requirement of article XIII B, section 6 meaning,

Accor dmgly, “it is apparent that the subvention requirement for increased or higher level of

service is directed. 1:0 state-mandaied increases in the services provided by local agencies in

existing programs.”® A statute mandates a reimbursable “higher level of service” when the

statute, as compared to the legal requirements in effect immediately before the enactment of the

test claim legislation, increases the actual level of governmental service to the public provided in

the existing plogram 20 : : '

17 Electlons Code section 14310 has been subsequently amended, but the later statutes have not
been included in this test claim, and this particular provision has not changed.

' Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 836.

19 County of Los Angeles, supra, 43 Cal.3d 46, 56; San. Dzego Unified School District, supra,
33 Cal.4th 859, 874.

20 San Dzego Unified School Dzsz‘ supm 33 Cal.4th 859, 878; Lucia Mar, supra; 44 Cal.3d 830
835, °
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Although prior law required that “the elections official shall examine:the records with respect to

all provisional ballots cast,” the law did not require that each signature on a provisional ballot be

directly compared to the signature on the voter’s tegistration affidavit. This is akin to the

_ analysis by the court in Long Beach Unified School Dist., supra, 225 Cal.App.3d 155, 173,
which found a higher level of service was mandated when general law on a existing program is.

changed to require performance of, activities in a very specific manner: :

A mere inciease in the cost of providing a service which is the result of a
requirement mandated by the state is not tantamount to a higher level of service.
[Citation omitted.] However, a review of the Executive Order and guidelines
shows that a higher level of service is mandated because their requirements go
beyond constitutional and case law requirements. Where courts have suggested
that certain steps and approaches may be helpful, the Executive Order and
guidelines require specific actions. For example, school districts are to conduct
mandatory biennial racial and ethnic surveys, develop a “reasonably feasible”
plan every four years to alleviate and prevent segregation, include certain specific
elements in each plan, and take mandatory steps to involve the community, |
including public hearings which have been advertised in a specific manner, While
all these steps fit within the “reasonably feasible” description of Jackson and
_.Crawford, the point is that these steps are no longer merely being suggested as
" . options which the local school district may wish to consider but are required acts,

Staff finds that Elections Code section 14310, subdivision (c)(1), as amended by Statutes 2000,
chaptef 260, mandates a new program or higher level of service within an existing program by
compelling county elections officials to perform the following activity when conducting the
official canvass for elections: -

¢ Using the procedures that apply to the comparison of signatures on absentee ballots, the
. elections official shall compare the signature on each provisional ballot envelope with the
. signature on the voter's affidavit of registration. If the signatures do not compare, the
ballot shall be rejected. ‘

Issue3:  Does the test claim legislaﬁon impose “costs mandated by the state” within
the meaning of Government Code sections 17514 and 175567 a

Reimbursement under article XITI B, section 6 is required only‘if any new program ot higher-
Jevel of service is also found to impose “costs mandated by the state.” Government Code
section 17514 defines “costs mandated by the state” as any increased cost a local agency is
required to incur as a result of a statute that mandates a new program or higher level of service.
The claimant estimated costs of $1000 or more for the test claim allegations. The claimant also
stated that none of the Government Code section 17556 exceptions apply. For thie activity listed
in the conclusion below, staff agrees and finds accordingly that it imposes costs mandated by the
state upon counties within the meaning of Government Code section 17514.
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CONCLUSION

Staff concludes that Elections Code section 14310, subdivision (c)(1), as amended by

Statutes 2000, chapter 260, mandates a new program orhigher level of service on counties
within the meaning of article XIII B, section 6 of the California Constitution, and impose costs
mandated by the state pursuant to Government Code section 17514, for performing the following
specific new activity: o

¢ Using the procedures that apply to the comparison of signatures on absentee ballots, the ‘
elections official shall compare the signature on each provisional ballot envelope with the
- signature on the voter's affidavit of registration. If the signatures do not compare, the
ballot shall be rejected. (Elec. Code, § 14310, subd. (e)(1).)*

Recommendation
Staff recommends that the Commission adopt this analysis and approve the test claim.

- Ag amended by Statutes 2000, chapter 260.
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1500 11th Street - C _ '

Sacramento, CA 95814 - ’ Fax.  (916) 653-4620
Page: 1

127




Ms. Carla Castaneda ' , _ . o
Departriient of Finance (A-15) | ' Tel:  (916) 445-3274 -

915 L Street, 12th Floor o
Sacramento, CA 85814 o , Fax.  (916) 323-8584

Mr. Jim Jaggers .

- Tel:  (916) 848-B407
P.O. Box 1993 ' :
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Ms. Ginny Brummels

State Controller's Office (B-08) | ' Tel: (916) 324-0256
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3301 C Street, Suite 500 : , .’ Fax.  (916) 323-6527

Sacramento, CA 95816

Mr. 'J. Bradley Burgess.

Public Resource Management Group . N Tel  (916) 677-4233
1380 Lead Hill Boulevard, Suite #106 : : oo
Roseville, CA 95661 . : o : Fax  (916) 677-2283

Ms. Susan Geanacou

Department of Finance (A-15) A _ - Tel: (916) 445-3274
915 L Street, Suite 1190 , . .
Sacramento, CA 95814 - ‘ , Fax.  (916) 324-4888
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AUDITOR/CONTROLLER-RECORDER o= EXHIBITD
COUNTYCLERK . |

AUDITOR/CONTROLLER « 222 West Hospitallty Lane, Fourth Floor
San Bernardino, CA 92415-0018 « (309) 387-8322 » Fax (809) 386-8830

RECORDER » COUNTY CLERK » 222 Wast Hospltallty Lang, First Floor

o, CA 92415-0022 » (909) 387-8306 * Fax (909) 386-8940 ' oo " ELIZABETH A, STARBUCK
Sa" Bernardin : ( .) (308) : ) 7 Assistant Auditor/Controller-Recorder

Asslstant County Clérk

LLARRY WALKER
Auditor/Controller~-Recordear
County Clerk

RECEWED

- AUG 10 2006
Ms. Paula Higashi . ;

Executive Director - - | | : . COMMISSION ON
Commission on State Mandates ' | | STATE MANDATES

980 Ninth Street, Suite 300
Sacramento, California 95814

August 3, 2006

RE: Draft Staff Analysis and Hearing Date
Voter Identification Procedures (03-TC-23)
Coumty of San Bernardino, Claimant

" Statutes of 2000, Chapter 260
Elections Code Section 14310

Dear Ms: Higasli:

This letter is being submitted in response to the Draft Staff Analysis for the Voter Identification
Procedures test claim dated July 21, 2006. The County of San Bernardino concurs with the Staff
position that the test claim legiglation imposes a reimbursable state-mandated program on local
govermments within the meaning of article XIII B, section 6 of the California Constitution and

- Government Code section 17514, for performing the following new activity:

s Using the procedures that apply to the comparison of signatures on absentee ballots, the
elections official shall compare the signature on each provisional ballot envelope with the
signature on the voter’s affidavit of registration, If the signatures do not compare, the
ballot shall be rejected. ' -

The County of San Bemnardino concurs with the draft staff analysis as written and has no further -
comment. - ' ' '

If you have any questions, please feel free to call me at (909) 386-8850.
Sincerely,

Bonnie Ter Képrst
Reimbursable Projects Section Manager

o
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'AUDlTOR/CONTROLLER-RECORDER S , .
COUNTY CLERK S - , .v | ow\d B COUNTY OF SAN BERNARDING

T BERRA

AUDITOR/CONTROLLER + 232 West Hospltallty Lane, Fourth Floor ' ' Nyl -.".- : LARAY WALKER

San Bernardino, CA 92415-0018 » (909) 387-8322 « Fax (909) 386-8830 : e Audltor/gontrolier-Hecorder ,
RECORDER » GOUNTY GLERK » 222 West Hospitalty Lan, First Floor . | sounty Olerk
‘San Bemardino, CA 92415-0022 » (909) 387-8306 « Fax (909) 386-8940 : ) .~ ELIZABETH A. STARBUCK
. v . . ) Asslstant Auditor/Controller-Recorder
' Assistant County Clerk

PROOF OF SERVICE

I, the un&ersigned, declare as follows:

I am employed by the County of San Bemardiﬁo, State of California. My business
address is 222 W. Hospitality Lane, San Bernardino, CA 92415.1 am 18 years of
age or older,

On August 7, 2006, I faxed the letter dated August 3, 2006 to the Commission on
State Mendates in response to drafi staff analysis and hearing date, Voter
Identification Procedures (03-TC-23). I faxed and/or mailed it also fo the other
parties listed on this mailing list. '

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct, and that this declaration was exeouted on August 7,
2006 at San Bemmdmo California.

\; o

| ) " WENDYD. s
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Each commission mailing list Is continuously updated as requests are received to include or remove any party or person
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Mr. Jim 'S'pano . _

: State Controller's Office (B-08) - Tel  (918) 303.5849
Diviston of Audits , - o '
300 Capltol Mall, Sulte 618 - Fax  (916) 327-0832
Sacramento, CA 95814 ' . -

~Ms. Bonnle Ter Keur.st — ' C.Iaim.ant '
County of San Bernardino ' Tel  (909) 386-8850
Office of the Auditor/Controller-Recorder ) _

222 West Hospitality Lane e Fax  (909) 386-8830

San Bernardino, CA 92415-0018

Mr. Allan Burdick

MAXIMUS ' : © Tel  (916)485-8102
4320 Auburn Bivd., Suite 2000 ' ) - :
Sacramento, CA 85841 ‘ Fax  (916) 485-0111

N David Welhouss

David Wellhouse & Associates, Inc. _ o  Tel  (916) 368-9244
9175 Kiefer Bivd, Suite 121 : o |
Sacramento, CA 85826 . . . Fax  (918) 3688-5723

Mr. Leonard Kaye, Esq.

County of Los Angeles - - | Teb  (213) 974-8564
Auditor-Controller's Office _ .
500 W, Temple Street, Room 603 Fax.  (213) 617-8108

Los Angeles, CA 90012

Nr. John Mot-Smith

Secretary of State's Office (D-'iS) ) ' Tel  (916) 653-5564
1500 11th Street - '
Sacramento, CA 95814 - Fax  (916) 653-4620
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Ms. Carla Castaneda

Department of Finance (A-15) : o © Tel - (916) 445-3274
915 L Street, 12th Floor - ' o '
Sacramento, CA 95814 o ‘ Fax.  (916) 323-0584

Mr, Jim Jaggers

Tel:  (916) 848-8407
P.O. Box 1993 ' .o
Carmichael, CA 85609 . o Fax.  (916) 848-8407

“Ms. Ginny Brummels

State Controller's Office (8-08) . el (918) 3040256
- Division of Accounting & Reporting :
3301 C Street, Sulte 500 _ ' Fax  (916) 323-6527

- Sacramento, CA 95816

Mr. J. Bradley Burgess

Public Resource Management Group Tel:  (016) 677-4233 -
1380 Lead Hill Boulevard, Suite #106 . - - - -
. Roseville, CA 95661 - Fax  (916) 677-2283

Ms. Susan Geanacou

Department_ of FInance (A-15) . ’ ) ' Tel: (916) 445-3274
915 L Street, Suite 1190 . .o -
Sacramento, CA 95814 . ' , Fax.  (916) 324-4888

- Mr. Glen Everrdad

City of Newport Beach . : - Tel:  (949) 644-3127
3300 Newport Bivd. ' - ' ' ;
P. O. Box 1768 . Fax:  (948) 644-3339

Newport Beach, CA 926591768 . .
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August 14, 2006 : _ _ ' .
Ms. Paula Higashi | | | RECEIVED
Executive Director - . _ g e
Commission on State Mandates 4 AU 17700
980 Ninth Street, Suite 300 - : ' _ ' 2 ~6- g
Sacramento, CA 95814 _ : . COMMISSION ON

STATEMANDATES
Dear Ms Higasht: : -

As requested in your letter of July 21, 20086, the Department of Finance has reviewed the draft
staff analysis of Claim No. CSM-03-TC-23 "Voter Identification Procedurgs".

Consistent with our November'14, 2003, comments that Chapter 260, Statutes of 2000, may
have resulted in new state mandated activities, we coneur with the staff analysis finding that
comparing the signature on each provisional ballot envelope with the signature on the voter's
affidavit of registration is a reimbursable siate mandate: '

Prior to the enactment of Chapter 260, paragraph (1) of subdivision (c) of Elections Cods
Section 14310 read: : :

- During the official canvass, the elections official shall examine the records with respect
to all provisional ballots cast. : :

County elections officials were required to examine the voter's affidavit of registration and ,
establish the provisional ballot-casting voter’s right to vote. This was commonly performed by
examining the voter's physicallcomputer-scanned registration card (affidavit of registration), but
officials were not required to use a specific method of verification.” Chapter 26Q mandated a
higher level of service by specifying that a signature comparison is the method of verification.

As required by the Commission’s regulations, we are including a “Proof of Service” indicating
that the parties included on the mailing list which accompanied your July 21, 2008 letter have

- been provided with copies-of this letter via aither United States Mail or, in the case of other state
agencies, Interagency Mail Service.- '

If you have ény questions regarding this letter, please contact, Carla Castafieda, Principal
Program Budget Analyst at (916) 445-3274. ’

Sinceraly,

D O
Thomas E. Dithridge ‘
Program Budget Manager

Attachments S ~ | | _ - .
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| Attachment A

DECLARATION OF -
DEPARTMENT OF FINANCE
CLAIM NO. CSM-03-TC-23

1. lamcurrently employed by the State of California, Department of Finance (Fl‘nance) am
familiar with the duties of Finance, and am authonzed to make this declaratmn on behalf
of Finance.

2, Wé concur that the Ch'apter 260, Statutes of 2000 sections relevant to this claim are

accurately quoted in the test clalm submitted by claimants and therefore, we do not -
. restate them in this declaration. -

| certlfy under penalty of perjury that the facts set forth In the foregoing are true and correct of
- my own knowledge except as to the matters therein stated as lnformatlon or bellef and as to
those matters, | believe them to be true.

)\ =l | QW\\ (\\Mb;

at Sacramento, CA o Carla Castafieda
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PROOF OF SERVICE

Test Claim Name:  -Voter Identification Procedures
Test Claim Number: - CSM-03-TC-23. '
I, the undersigned, declare as follows: - ' '

l-am employed in the Department of Finance, State of California, | am 18 years of age or older
and not a party-to the within entitied cause; my business address is 915 L Street, 12th Floor;
Sacramento, CA 95814, . o

On August 14, 2008, | served the attached recommendation, of the Department of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof." (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage
thereon fully prepaid in the United States' Mail at Sacramento, California; and (2) to state

agencies in the normal pickup location at 915 L Street, 12th Floor, for Interagency Mail Service,

addressed as-follows:

A-18

Ms. Paula Higashi, Exscutive Director .
Commission on State Mandates

980 Ninth Street, Suite 300

. Ms. Bonnie Ter Keurst
.County of San Bernardino
Office of the Auditor/Controllef-Recorder
222 West Hospitality Lane 7
San Bernardino, CA 92415-0018

Mr. David Wellhouse '
- David Wellhouse and Associates -
- 9175 Kiefer Boulevard, Suite 121

Sacramento, CA 95826

D-15

Mr. John Mott-Smith
Secretarz of State's Office
1500 11" Street B
Sacramento, CA 95814

‘Mr. Jim Jaggers
PO Box 1993
Carmichael, CA 95609

B-08

Mr. dim Spano

State Controller's Office
Division of Audits

300 Capitol Mall, Suite 518
Sacramento, CA 95814

Mr. Allan Burdick
MAXIMUS - :
4320 Auburn Bivd., Suite 2000

- Sacramento, CA 95841

Mr. Leonard Kaye, Esq,.

County of Los Angeles.
Auditor-Controller's Office -

500 W. Temple Street, Room 603
Los Angeles, CA 90012

A5

Ms. Carla Castaneda -
Department of Finance -

. 915 L Street, 12" Floor

Sacramento, CA 95814

B-08

‘Ms. Ginny Brummels

State Confroller's Office
Division of Accounting & Reporting

3301 C Street

Sacramento, CA 95816
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“Mr. J. Bradley Burgess A-15

Public Resource Management Group ‘ Ms. Susan Geanacou
1380 Lead Hill Boulevard, Suite 106 Department of Finance -
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ITEM 8

TEST CLAIM
PROPOSED STATEMENT OF DECISION

~ Elections Code Section 14310
Statutes 2000, Chapter 260 (SB 414)

Voter Identification Procedures
(03-TC-23)

County of San Bernardino, Claimant

EXECUTIVE SUMMARY

The sole issue before the Commission on State Mandates (“Commission”)is whether the
* Proposed Statement of Decision accurately reflects the Commission’s decision on the Voter
Identification Procedures test claim.! ' ‘

Recommendation

Staff recommends that the Commission adopt the Proposed Statement of Decision, beginning on
page three, which accurately reflects the staff analysis and recommendation on this test claim.
Minor changes, including those that reflect the hearing testimony and vote count, will be
included when issuing the final Statement of Decision.

If the Commission’s vote on item 7 modifies the staff analysis, staff recommends that the motion
to adopt the Proposed Statement of Decision reflect those changes, which will be made before
issuing the final Statement of Decision. Alternatively, if the changes are significant, staff
recommends that adoption of a Proposed Statement of Decision be continued to the

October 26, 2006 Commission hearing. ’

I California Code of Regulations, title 2, section 1188.1, subdivision (a).
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CL AIM: Case No.: 03-TC-23
_ . Voter Identification Procedures
g:gﬂggszgggecslf:tgleég gg;iﬁ’;nde‘i by PROPOSED STATEMENT OF DECISION
P PURSUANT TO GOVERNMENT CODE
Filed on October 1, 2003, by County of San SECTION 17500 ET SEQ.; CALIFORNIA
Bernardino, Claimant. CODE OF REGULATIONS, TITLE 2,
DIVISION 2, CHAPTER 2.5, ARTICLE 7
(Proposed for Adoption on October 4, 2006)

PROPOSED STATEMENT OF DECISION

| The Commission on State Mandates (“Commission™) heard and decided this test claim during a
regularly scheduled hearing on October 4, 2006. [Witness list will be included in the final
Statement of Decmon ]

The law apphcable to the Commission’s detelmlnatlon of a reimbursable state- mandated
program is article XIII B, section 6 of the California Constitution, Government Code section
17500 et seq., and related case law.

The Commission [adopted/modified] the staff analysis to partially approve this test claim at the
hearing by a vote of [vote count will be included in the final Statement of Decision].

Summary of Findings

This test claim, filed by County of San Bernardino on October 1, 2003, addresses an amendment
to Elections Code section 14310, regarding counting “provisional ballots.” A provisional ballot
is a regular ballot that has been sealed in a special envelope signed by the voter, and then
deposited in the ballot box. Provisional ballots can be required for several reasons, generally to
prevent unregistered individuals from voting, or to prevent registered voters from voting twice.
For example, provisional ballots may be required when poll workers cannot immediately verify
an individual’s name on the official roster, or if a.voter requested an absentee ballot, but instead
comes to the polhng place without bringing the absentee ballot.

Statutes 2000, chapter 260, amended Elections Code section 14310, subd1v131on (c)(1),to add a
requirement that elections officials “compare the 31gnature on each prov1s10na1 ballot envelope
" with the signature on the voter's affidavit of registration.”

Claimant alleges that prior to this amendment: “the county elections official was not legally
required to perform provisional ballot signature comparison for voter identification purposes. ...
Enactment of this statute has increased the duties of the county elec’uons official, and requires the
official to provide a higher-level of service for an existing program.”
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Department of Finance filed comments on November 14, 2003, agreeing with the claimant that
Statutes 2000, chapter 260 “may have resulted in new state-mandated activities.”

- The Commission finds that although prior law required that “the elections official shall examine
the records with respect to all provisional ballots cast,” the law did not require that each

signature on a provisional ballot be directly compared to the signature on the voter’s registration
affidavit. This is akin to the analysis by the court in Long Beach Unified School Dist. (1990) 225
Cal.App.3d 155, 173, which found a higher level of service was mandated when general law on a
existing program is changed to require performance of activities in a very specific manner.

The Commission concludes that Elections Code section 14310, subdivision (c)(1), as amended
by Statutes 2000, chapter 260, mandates a new program or higher level of service on local
agencies within the meaning of article XIII B, section 6 of the California Constitution, and
imposes costs mandated by the state pursuant to Government Code section 17514, for
performing the following specific new activity as part of statutorily-required elections:

o Using the procedures that apply to the comparison of signatures on absentee ballots, the
elections official shall compare the signature on each provisional ballot envelope with the
signature on the voter's affidavit of registration. If the signatures do not compare, the =
ballot shall be rejected. (Elec. Code, § 14310, subd. (c)(1).)

The Commission concludes that in a case where a local government calls a special election that
could have otherwise been legally consolidated with the next local or statewide election, holding
the special election is a voluntary decision on the part of the local government, and the
downstream costs for checking signatures on provisional ballots are not reimbursable.

BACKGROUND

- This test claim addresses an amendment to Elections Code section 14310, regarding counting
“provisional ballots.” A provisional ballot is a regular ballot that has been sealed in a special
envelope, signed by the voter, and then deposited in the ballot box. According to information
from the Secretary of State’s website: 2

- A voter is asked to vote a provisional ballot at the polls due to one of the
following reasons: ’

¢ The voter’s name is not on the official roster of voters and the election
officer cannot verify the voter’s voting eligibility on Election Day. The
Elections Official’s Office will check the registration records. If further
research determines that the voter is eligible to vote in the election, the
provisional ballot will be counted. '

¢ A voter has moved within the county, but did not re-register to vote.
The Elections Official will verify the voter’s prior registration before the
provisional ballot will be counted. The voter’s registration will then be
updated with the voter’s current address.

¢ Records indicate that the voter requested an absenteel ballot and the
- voter fails to turn in the absentee ballot at the polls on Election Day.

ZAt< http://www.ss.ca.gov/elections/elections_provisional.htm> (as of July 5, 2006.)
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The Elections Official’s Office will check the records, and if the voter did
not vote an absentee ballot, the voter’s provisional ballot will be counted.

o The voter is a first- time Federal Election voter in the county and was
unable to provide the required proof of identification. The Elections
~ Official’s Office will verify the voter’s eligibility to vote by comparing the
signature on the voter’s registration with the signature on the provisional
ballot envelope. '

Provisional ballots are counted during the official canvass® when:

Prior to the completion of the official canvass (the vote tally), the Elections
Official’s Office establishes, from voter registration records, the claimant’s right
to vote the ballot. : :

Statutes 2000, chapter 260, amended Elections Code section 14310, subdivision (¢)(1), to add a
requirement that elections officials “compare the s1gnature on each provisional ballot envelope
with the 51gnatu1e on the voter's affidavit of registration.”

Clalmant’s POSlthIl

Claimant, County of San Bernardino, filed this test claim on October 1, 2003. 4 Claimant.
contends that Elections Code section 14310, as amended by Statutes 2000, chapter 260,
constitutes a reimbursable state-mandated program, “by requiring the elections official to
compare signatures on provisional ballot envelopes with the signatures on the voter’s affidavit of
régistration for voter identification purposes.”

Claimant’s written comments, dated August 3, 2006, state that “The County of San Bernardlno
concurs with the draft staff analysis as written and has no further comment.

Department of Finance’s Position

DOF filed comments on November 14, 2003, agreeing w1th the claimant that Statutes 2000,
chapter 260 “may have resulted in new state-mandated activities.” Comments on the draft staff
analysis, dated August 14, 2006, concur with the analysis, stating:

County elections officials were required to examine the voter’s affidavit of
registration and establish the provisional ballot-casting voter’s right to vote. This

3 Elections Code section 335.5 defines “official canvass,” as follows:

The “official canvass” is the public process of processing and tallying all ballots
received in an election, including, but not limited to, provisional ballots and
absentee ballots not included in the semifinal official canvass. The official
canvass also includes the process of reconciling ballots, attempting to prohibit
duplicate voting by absentee and provisional voters, and performance of the
manual tally of 1 percent of all precincts. '

Elections Code section 318 p1 ovides: “‘Election’ means any election including a p11n1ary that is
provided for under this code.”

* Potential reimbursement period for this claim begins no earlier than July 1, 2002, based on the
filing date of the test claim. (Current Gov. Code, § 17557, subd. (e).)
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was commonly performed by examining the voter’s physical/computer-scanned

. registration card (affidavit of registration), but officials were not required to use a
specific method of verification. Chapter 260 mandated a higher level of service
hy specifying that a signature comparison is the method of verification.”

COMMISSION FINDINGS

The courts have found that article XIII B, section 6, of the California Constitution® reco gnizes
the state constitutional restrictions on the powers of local government to tax and spend.® “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
1esp0ns1b111t1es because of the taxing and spending limitations that articles XIII A and XIII B
impose.” 7" A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an act1v1ty or
task.® In addition, the required act1v1ty or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service.’

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.'’ To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements-in effect unmedlately before the enactment of the test claim
legislation."' A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”"?

> Article XIII B, section 6, subdivision (a), provides: (a) Whenever the Legislature or any state
agency mandates a new program or higher level of service on any local government, the state
shall provide a subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may, but need not, provide a -
subvention of funds for the following mandates: (1) Legislative mandates requested by the local
agency affected. (2) Legislation defining a new crime or changing an existing definition of a
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or
regulations initially implementing legislation enacted prior to January 1, 1975.

Depal tment of Finance v. Commission on State Mandates (Kern Hzgh School Dist.) (2003) 30
Cal.4th 727, 735.

7 County of San Diego v. State of Calzfo; nia (1997) 15 Cal.4th 68, 81,
8 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

’ San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878,
(San Diego Unified School Dist.); Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d
830, 835 (Lucia Mar). ‘

19 San Diego Unified School Dzst supra, 33 Cal.4th 859, 874- 875 (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 see also Lucza Mar, supra,
44 Cal.3d 830, 835.)

Y San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
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Finally, the newly required act1v1ty or increased level of service must impose costs mandated by
the state.' : :

The Commission is vested with excluswe authonty to adjudicate d1sputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6."* In making its
decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an
“equitable } 5<'31nedy to cure the perceived unfalrness resulting from political decisions on funding
priorities.” :

Issue 1: " Is the test claim statute subject to article XIII B, section 6, of the California
Constitution?

In order for the test claim statute to be subject to article XIII B, section 6 of the California
Constitution, it must constitute a “program.” In County of Los Angeles v. State of California, the -
California Supreme Court defined the word “program” within the meaning of article XIII B,
section 6 as one that carries out the governmental function of providing a service to the pubhc or
laws which, to implement a state policy, impose umque 1equ1rements on local governments and
do not apply generally to all residents and entities in the state.'® The court has held that only one
of these findings is necessary.'’

The Commission finds that ver1fy1ng provisional ballots i imposes a program within the meaning
of article XIII ‘B, section 6 of the California Constitution under both tests. Local elections
officials provide a service to the members of the public by verifying that those who vote
provisional ballots are eligible to cast a ballot. The test claim statute also requires local elections
officials to engage in administrative activities solely applicable to local government, thereby
imposing unique 1equ11 ements that do not apply generally to all residents and entities of the state.

Accordingly, the Commission finds-that the test claim statute constitutes a * program *and, thus,
‘may be subject to subvention pursuant to article XIII B, section 6 of the California Constitution if
~ the statute also mandates a new program or higher level of service, and costs mandated by the
state.

835. :
12 San Dzego Unifi ed School Dist., supra, 33 Cal.4th 859, 878.

13 County of Fresno v. State ofCalzfm nia (1991) 53 Cal.3d 482, 487; County of Sonoma .
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (Couniy of Sonoma),
Government Code sections 17514 and 17556

% Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551 and 17552.

15 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose V. State of
California (1996) 45 Cal.App.4th 1802, 1817.

16 County of Los Angeles, supra, 43 Cal.3d at page 56.
17 Car mel Valley Fire Protection Dist. v. State of California (1987) 190 Cal App.3d 521 537.
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Issue2: © Does the test claim statute mandate a new program or higher level of service
on local agencies within the meaning of article XIII B, section 6 of the
California Constitution?

Elections Code Section 14310:

As background Elections Code sectlon 143 10, subdivision (a), provides:

(a) At all elections, a voter claiming to be properly registered but whose
qualification or entitlement to vote cannot be immediately established upon.
examination of the index of registration for the precinct or upon examination of
the records on file with the county elections official, shall be entitled to vote a
provisional ballot ..

The test claim legislation, Statutes 2000, chaptel 260, amended Electmns Code section 14310
subdivision (c)(1) as follows,'® indicated in underline and strikeout:

(¢)(1) During the official canvass, the elections official'® shall examine the

records with respect to all provisional ballots cast. Using the procedures that
apply to the comparison of signatures on absentee ballots, the elections official
shall compare the signature on each provisional ballot envelope with the signature
on the voter's affidavit of registration. If the signatures do not compare, the ballot
shall be rejected. A variation of the signature caused by the substitution of initials
for the first or middle name, or both, shall not invalidate the ballot. ’

Claimant alleges that prior to this amendment: “the county elections official was not legally
required to perform provisional ballot signature comparison for voter identification purposes. ...
Enactment of this statute has increased the duties of the county elections official, and requires the
official to provide a higher-level of service for an existing program.”

Test claim legislation mandates a new program or higher level of service within an existing
program when it'compels a local agency or school district to pe1f011n activities not previously
1equ11 ed.2% The courts have defined a “higher level of service” in conjunction with the phrase
“new program” to give the subvention requirement of article XIII B, section 6 meaning.
Accordingly, “it is apparent that the subvention requirement for increased or higher level of
service is directed to state-mandated increases in the services provided by local agencies in

¥ Elections Code section 14310 has been subsequently ameided, but the later statutes have not
been included in this test claim, and this particular provision has not changed.

¥ Elections Code section 320 provides the following definition: -
“Elections official” means any of the following: _
(a) A clerk or any person who is charged with the duty of conducting an election.

(b) A county clerk, city clerk, registrar of voters, elections supervisor, or gdverning board
having jurisdiction over elections within any county, city, or district within the state.

2 Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 836.
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existing programs.”* A statute mandates a reimbursable “higher level of service” when the
statute, as compared to the legal requirements in effect immediately before the enactment of the
test claim legislation, increases the actual level of governmental service to the public provided in
the existing program. 2

Although prior law 1equ1red that “the elections official shall examine the records with respect to

all provisional ballots cast;” the law did not require that each signature on a provisional ballot be
directly compared to the signature on the voter’s registration affidavit. This is akin to the
analysis by the court in Long Beach Unified School Dist., supra, 225 Cal.App.3d 155, 173,
which found a higher level of service was mandated when general law on a existing program is
changed to require performance of activities in a very specific manner:

A mere increase in the cost of providing a service which is the result of a
requirement mandated by the state is not tantamount to a higher level of service.’
[Citation omitted.] However, a review of the Executive Order and guidelines
shows that a higher level of service is mandated because their requirements go
beyond constitutional and case law requirements. Where courts have suggested
that certain steps and approaches may be helpful, the Executive Order and
guidelines require specific actions. For example, school districts are to conduct
mandatory biennial racial and ethnic surveys, develop a “reasonably feasible”
plan every four years to alleviate and prevent segregation, include certain specific
elements in each plan, and take mandatory steps to involve the community,
including public hearings which have been advertised in a specific manner. While
all these steps fit within the “reasonably feasible” description of Jackson and
Crawford, the point is that these steps are no longer merely being suggested as
options which the local school district may wish to consider but are required acts.

The Commission finds that Elections Code section 14310, subdivision (c)(1), as amended by
Statutes 2000, chapter 260, mandates a new programy or higher level of service within an existing
program by compelling local elections officials to perform the following activity when
conducting the official canvass for elections:

o Using the procedures that apply to the comparison of signatures on absentee ballots, the
elections official shall compare the signature on each provisional ballot envelope with the
signature on the voter's affidavit of registration. If the 51gnatu1es do not compare, the
ballot shall be rejected.

However, although the procedures established by Elections Code section 14310, subdivision
" (c)(1) are required to. be followed at all elections, some elections are held entirely at the
discretion of the local agency and would not result in reimbursable costs.

2L County of Los Angeles, supra, 43 Cal.3d 46, 56, San Diego Unified School District, supra,
33 Cal.4th 859, 874,

%2 San Diego Unified School Dist., supr a, 33 Cal4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835. :
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In Kern High School Dist., supra, 30 Cal4th 7217, at page 743, the California Supreme Court
affirmed the holding of City of Merced v. State of California (1984) 153 Cal.App.3d 777. The
Court stated the following:

In City of Merced, the city was under no legal compulsion to resort to eminent

- domain-but when it elected to employ that means of acquiring property, its
obligation to compensate for lost business goodwill was not a reimbursable state
mandate, because the city was not required to employ eminent domain in the first
place. Here as well, if a school district elects to participate in or continue
participation in any underlying voluntary education-related funded program, the
district’s obligation to comply with the notice and agenda requirements related to
that program does not constitute a reimbursable state mandate (Emphasis in
original.) :

Thus, the Court held as follows:

[W]e reject claimants’ assertion that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the state,
based merely upon the circumstance that notice and agenda provisions are
mandatory elements of education-related programs in which claimants have
participated, without regard to whether claimant’s par tzczpaz‘lon in the underlying
program is voluntary or compelled. [Empha51s added.]”®

The Court left undecided whether a reimbursable state mandate “might be found in
circumstances short of legal compulsion—for example, if the state were to impose a substantial
penalty (111dependent of the program funds at issue) upon any local entitythat declined to
participate in a given program.’ 4

In San Diego Unzf ed School Dist., supra, the Court dlscusses the potential pitfalls of extending
* “the holding of City of Merced so as to preclude reimbursement ... whenever an entity makes an
initial discretionary decision that in turn triggers mandated costs. 25 In particular, the Court
examines the factual scenario from Carmel Valley Fire Protection District v. State of California
(1987) 190 Cal.App.3d 521, in which:

an executive order requiring that county firefighters be provided with protective
clothing and safety equipment was found to create a reimbursable state mandate
for the added costs of such clothing and equipment. (/d., at pp. 537-538, 234
Cal.Rptr..795.) The court in Carmel Valley apparently did not contemplate that
“reimbursement would be foreclosed in that setting merely because a local agency -
possessed discretion concerning how many firefighters it would employ--and
~ hence, in that sense, could control or perhaps even avoid the extra costs to which
it would be subjected. Yet, under a strict application of the rule gleaned from Cizy
of Merced, supra, 153 Cal.App.3d 777, 200 Cal.Rptr. 642, such costs would not
be reimbursable for the simple reason that the local agency's decision to employ

2 Id, at page 731.
* Ibid. ,
B San Diego Uniﬁed School Dist., supra, 33 Cal.4th at page 887.
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firefighters involves an exercise of discretion concerning, for example, how many
firefighters are needed to be employed, etc. We find it doubtful that the voters
who enacted article XIII B, section 6, or the Legislature that adopted Government
Code section 17514, intended that result, and hence we are reluctant to endorse,
in this case, an application of the rule of City of Merced that might lead to such a
result. [Emphasis added.] -

Yet the Court did not rely on this analysis to reach its conclusions, thus the statements are
considered dicta. However, the Commission recognizes that the Court was giving notice that the
City of Merced “discretionary” rationale is not without limitation. What the Court did not do
was disapprove either the City of Mer ced or its own rationale and holding in Kern High School
Dist.

Rather, the 2003 decision of the California Supreme Court in Kern High School Dist. remains
good law, relevant, and its 1easonmg applies here. The Supreme Court explained, “the proper
focus under a legal compulsion i 111%u11y is upon the nature of the claimants’ participation in the
underlying programs themselves.” Likewise, compliance with Voter Identification Pr ocedures
. is not a reimbursable state-mandated program for local special elections scheduled at the option
of the local agency, if the issue could have legally been held for the next regular local or
statewide election date. '

Elections Code section 1000 provides that “The established election dates in each year are as
follows:”

(2) The second Tuésday of April in each even-numbered year.

(b) The first Tuesday after the first Monday in March of each odd-numbered year.
(c) The first Tuesday after the fir: st Monday in June in each year.

(d) The first Tuesday after the first Monday in November of each year.

Elections Code section 1001 provides that “Elections held in June and November of each even-
numbered year are statewide elections and these dates are statewide election dates.” The
Comumission finds that eligible costs from the Voter Identification Procedures program for any
statewide election dates, including special elections called by the Governor, are reimbursable.

Elections Code section 1002 provides that “Except as provided in Section 1003, notwithstanding
any other provisions of law, all state, county, municipal, district, and school district elections

* shall be held on an established election date.” Elections Code section 1003 provides a list of
types of elections that may be held on dates other than established election dates, for example,
“(e) County, municipal, district, and school district initiative, referendum, or recall elections.”

Elections Code section 1300 et seq contain the general elections date provisions for local
agencies and school districts. Elections Code section 1303, for example, requires that “the
regular election to select governing board members in any school district, community college
district, or county board of education shall be held on the first Tuesday after the first Monday in
November of each odd-numbered year.” The Commission finds that eligible costs from the

26, Kern High School Dist., supra, 30 Cal.4th at page 743.
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Voter Identification Procedures program are reimbur sable for this type of regular, statutonly-
required local election.

An example where costs of complying with the Voter Identz'f cation Procedures program would
not be reimbursable is found in Elections Code section 9222:

The legislative body of the city may submit to the voters, wzthout a petition
therefor, a proposition for the repeal, amendment, or enactment of any ordinance,
to be voted upon at any succeeding regular or special city election, and if the
proposition submitted receives a majority of the votes cast on it at the election, the
ordinance shall be repealed, amended, or enacted accordingly. A proposition may
be submitted, or a special election may be called for the purpose of voting on a
proposition, by ordinance or resolution. The election shall be held not less than 88
.days after the date of the order of election.

Using this example, if city officials.call for a special municipal election for a vote on such a
proposition, at a time other than a scheduled statewide election, this is a voluntary election on the
part of the city. There are many such examples found in the Elections Code, where special
elections may be called at the option of a local government, or they can be held and consolidated
with other elections.?’ In broad terms, the Commission finds that in a case where a local
government calls a special election that could have otherwise been legally consolidated with the
next local or statewide election, holding the special election is a voluntary decision on the part of
the local government, and the downstream costs for checking signatures on p10v151011a1 ballots
are not reimbursable under the Kern decision. :

Issue 3: Does the test claim statute impose “costs mandated-by the state” within the
meaning of Government Code sections 17514 and 175567

Reimbursement under article XIII B, section 6 is required only if any new program or higher-
level of service is also found to impose “costs mandated by the state.” Government Code
section 17514 defines “costs mandated by the state” as any increased cost a local agency is
required to incur as a result of a statute that mandates a new program or higher level of service.
The claimant estimated costs of $1000 or more for the test claim allegations. The claimant also
stated that none of the Government Code section 17556 exceptions apply. For the activity listed
in the conclusion below, the Commission agrees and finds accordingly that it imposes costs
mandated by the state upon local elections officials within the meamng of Government Code"
‘section 17514, :

21 Elections Code sections 1405, 1410, and 1415 hold three more examples.
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CONCLUSION

The Commission concludes that Elections Code section 14310, subdivision (c¢)(1), as amended
by Statutes 2000, chapter 260, mandates a new program or higher level of service on local
agencies within the meaning of article XIII B, section 6 of the California Constitution, and
imposes costs mandated by the state pursuant to Government Code section 17514, for
performing the following specific new activity as part of statutorily-required elections:

o Using the procedures that apply to the comparison of signatures on absentee ballots, the
elections official shall compare the signature on each provisional ballot envelope with the
signature on the voter's affidavit of registration. If the signatures do not compare, the
ballot shall be rejected. (Elec. Code, § 14310, subd. (c)(l) )28

The Commission coneludes that in a case where a local government calls a special election that
could have otherwise been legally consolidated with the next local or statewide election, holding
the special election is a voluntary decision on the part of the local government, and the

. downstream costs for checking signatures on provisional ballots are not reimbursable.

| 2 As amended by Statutes 2000, chapter 260, operative January 1, 2001.
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list is available upon request at any time. Except as provided otherwise by commission rule, when a party or interested
party files any written material with the commission concerning a claim, it shall simultaneously serve a copy of the written
material on the parties and interested partles to the clalm identified on the mailing list provided by the commission. (Cal.
Code Regs., tit. 2, § 1181.2))

Mr. Jim Spano ]

State Controller's_ Office (B-08) ,  Tel: (916) 323-5849
-Division of Audits ‘

300 Capitol Mall, Suite 518 Fax:  (916) 327-0832

Sacramento, CA 95814

Ms. Bonnie Ter Keurst Claimant

County of San Bernardino , . Tel: (909) 386-8850
Office of the Auditor/Controller-Recorder
222 West Hospitality Lane _ Fax:  (909) 386-8830

San Bernardino, CA 92415-0018

Mr. Allan Burdick

MAXIMUS Tel: (916) 485-8102
4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841 Fax:  (916) 485-0111

Mr. David Wellthouse

~ David Welthouse & Associates, Inc. : Tel: (916) 368-9244
9175 Kiefer Blvd, Suite 121
Sacramento, CA 95826 _ Fax:  (916) 368-5723

Mr. Leonard Kaye, Esq.

County of Los Angeles , Tel: (213) 974-8564
Auditor-Controller's Office ‘
500 W. Temple Street, Room 603 _ Fax. (213)617-8106

Los Angeles, CA 90012

Mr. John Mott-Smith

Secretary of State's Office (D-15) Tel:  (916) 653-5564
1500 11th Street . . ,
Sacramento, CA 95814 Fax.  (916) 653-4620
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Ms. Carla Castaneda

Department of Finance (A-15) - Tel: (916) 445_32'74 ,
915 L Street, 11th Floor
Sacramento, CA 95814 Fax: . (916) 323-9584

Mr. Jim Jaggers
Tel: (918) 848-8407

P.O. Box 1993
Carmichael, CA 95609 Fax:  (916) 848-8407

Ms. Ginny Brummels

Division of Accounting & Reporting :
3301 C Street, Suite 500 : Fax:  (916) 323-8527

Sacramento, CA 95816

Mr. J. Bradiey Bufgess

Public Resource Managemeht Group _ Tel: (916) 677-4233
1380 Lead Hill Boulevard, Suite #106 ‘
Roseville, CA 95661 Fax: - (916) 677-2283

Ms. Susan Geanacou

Department of Finance (A-15) , Tel: (916) 445-3274
915 L Street, Suite 1190 ‘
Sacramento, CA 95814 | Fax:  (916) 3244888

Mr. Glen Everroad

City of Newport Beach Tel: (949) 644-3127
3300 Newport Biwd. ' '
P. O. Box 1768 Fax:  (949) 644-3339

Newport Beach, CA 92659-1768
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